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TERMS OF REFERENCE

ASSESSMENT AND VERIFICATION FOR IRREGULAR EXPENDITURE AND
REPORTING

1. BACKGROUND

Umzimvubu Local Municipality, incurred irregular expenditure through the use of Municipal
Finance Management Act Regulation 32 and Regulation 36. The purpose of this document
is to serve as Terms of Reference for the review of Irregular Expenditure as contemplated
in terms of Local Government: Municipal Finance Management Act. 2003 Section 32.
Irregular Expenditure refers to the use of municipal funds that is in contravention of the
following legislation:

e Municipal Finance Management Act, Act 56 of 2003 and its regulations;

e Municipal Systems Act, Act 32 of 2000 and its regulations;

e The municipality’s Supply Chain Management Policy and any by-laws giving effect to
that policy

In order to achieve completeness of writing off the Irregular expenditure, the municipality
seeks the services of a service provider that will do an independent assessment on the
procedures followed, value for money and whether it is justifiable.

2. SPECIFICATION AND METHODOLOGY

To review and report on the root cause regarding the irregular expenditure incurred.
Review the circumstances surrounding non — compliance that resulted in irregular;
expenditure and conclude if justifiable;
To review and confirm if the breach was in good faith;
Based on the facts revealed by the review; confirm whether the Municipality received
value or suffered any loss;
Conclude that; where the Municipality:-
i. Received value and suffered no loss, that a claim against the official concerned
would not succeed and that no further steps be taken, or
il.  Received no value and suffered loss, that a claim against the official for the recovery
of such loss be instituted and
e Report to the Council with recommendations in line with Municipal Finance Management
Act Circular 68.



3.1
3.2

3.3

4.

QUALIFICATIONS
The service provider must have been in existence for more than 5 year.
The service provider be an accounting firm that has experience on Auditing

There must be Chartered Accountant qualifications (CA) possessed by the service
provider through its staff compliment.

DURATION

This project must be completed within a period of three days

5. OUTCOME

After this independent assessment the expected outcomes are:

5.1

5.2

5.3

5.4

5.5

5.1

Proper analysis and characterisation of the irregular expenditure

The examination of the institutional capacity that will enable the municipality to
navigate away from similar irregular expenditure in the future.

The proper implementation of Circular 68.

A detailed situational analysis on implementation of Regulation 32 and Regulation
36.

A comprehensive report with recommendations

PROPOSAL/ SUBMISSION REQIREMENTS

List of Contents
All proposals must cover the following aspects of importance:

5.1.1 A Detailed Company Profile

Including brief history, field of expertise, staff resources, a proven tracking record of
conducting Auditing with a CV for the personnel that will be dealing with the project.

Proposed Methodology

Service provider should come up with a sound and workable methods for the
development of the above.

Compulsory Terms and Conditions



A proposal will not be considered unless the service provider furnishes the ULM with
the duly completed documents mentioned below. In the event that a proposal is
submitted by a consortium/joint venture, each party, consultant and or sub-contractor
of such consortium/joint venture must complete each of the documents mentioned
below:-

e Proof Ownership

e MBD4,8&9

e Tax Certificate/ Pin from SARS

e Certified ID copies

e Certified CK Document

e NB: All certification must be not more than 3 months.

e Evaluation criteria is 80/20 where 80 will be for points and 20 for valid

BBBEE certificate/ sworn affidavits/ Exempt certificate

The consortium submitting the proposal must declare any conflict of interests that
it may have.
The ULM reserve the rights to amend any conditions, validity period, etc. in the
event of material changes to the procedures, all parties will be duly notified and be
dealt with transparently and equitable.
Successful bidders will need to be prepared to commence work as soon as an order
has been received.
Failure to comply with these conditions will result in the invalidation of the proposal
and subsequent expulsion/termination from the process.
The guidelines contained in the Umzimvubu Local Municipality Supply Chain
Management policy will apply.

Where to Submit: 813 Main Street, Mount Frere, 5090, Supply Chain Office
All submissions must be clearly marked: “ASSESMENT OF IRREGULAR
EXPENDITURE AND REPORTING” and be addressed for the attention of the
Municipal Manager, Mr. G.P.T. Nota.

Submissions must be hand delivered to the Municipal Offices in Mount Frere at 813
Main Street, Mount Frere.

e INFORMATION AND QUERIES

e TECHNICAL QUERIES

To the attention of Mrs. N Kubone — Acting Chief Finance Officer

Phone 1 +2739 255 8500

Fax

: +2739 255 0167



Email; Kubone.Novuko@umzimvubu.gov.za.

e SUPPLY CHAIN MANAGEMENT QUERIES
To the attention of Mr. T Mbukushe- Assistant Manager SCM
Phone : +2739 255 8500

Fax 1 +2739 255 0167
Email: Mbukushe.Themba@umzimvubu.gov.za

e OTHER QUERIES

Any other queries related to the bid must be addressed to the attention of the
Municipal Manager, Mr. G.P.T. Nota.

813 Main Street
Private Bag X 9020
MOUNT FRERE

5090

Phone  :+2739 255 8500

Fax : +2739 255 0167
ACCEPTANCE

By signing this part of the Form of Offer and Acceptance, the Employer identified
below accepts the Tenderer’s Offer. In consideration thereof, the Employer shall pay
the Contractor the amount due in accordance with the Conditions of Contract
identified in the Contract Data. Acceptance of the Tenderer’s Offer shall form an
agreement between the Employer and the Tenderer upon the terms and conditions
contained in this Agreement and in the Contract that is the subject of this Agreement.

The terms of the contract are contained in

Part1  Agreements and Contract Data (which includes this Agreement)
Part 2  Pricing Data, including the Schedule of Quantities

Part3  Scope of Work


mailto:Kubone.Novuko@umzimvubu.gov.za
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Part4 Site Information

and the schedules, forms, drawings and documents or parts thereof, which may be incorporated by
reference into Parts 1 to 4 above.

Deviations from and amendments to the documents listed in the Tender Data and any addenda thereto
listed in the Tender Schedules as well as any changes to the terms of the Offer agreed by the Tenderer and
the Employer during this process of offer and acceptance, are contained in the Schedule of Deviations
attached to and forming part of this Agreement. No amendments to or deviations from said documents are
valid unless contained in this Schedule, which must be duly signed by the authorised representatives of both
parties.

The Tenderer shall deliver the Guarantee in terms of Clause 7 of the General Conditions of Contract 2010
within the period stated in the Contract Data, and he shall, immediately after receiving a completed copy of
this Agreement, including the Schedule of Deviations (if any), contact the Employer’s agent (whose details
are given in the Contract Data) to arrange the delivery of any other bonds, guarantees, proof of insurance
and any other documentation to be provided in terms of the Conditions of Contract identified in the Contract
Data, within 14 days of the date on which this Agreement comes into effect. Failure to fulfil any of these
obligations in accordance with those terms shall constitute a repudiation of this Agreement.

Notwithstanding anything contained herein, this Agreement comes into effect on the
date when the Tenderer receives one fully completed original copy of this document,
including the Schedule of Deviations (if any). Unless the Tenderer (now Contractor)
within five days of the date of such receipt notifies the Employer in writing of any
reason why he cannot accept the contents of this Agreement, this Agreement shall
constitute a binding contract between the parties.
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Date: ..o



C. SCHEDULE OF DEVIATIONS

The extent of deviations from the tender documents issued by the Employer prior to
the tender closing date is limited to those permitted in terms of the Tender Data and
the Conditions of Tender.

A Tenderer’s covering letter will not necessarily be included in the final contract document. Should any
matter in such letter, which constitutes a deviation as aforesaid, become the subject of agreement reached
during the process of offer and acceptance, the outcome of such agreement shall be recorded here.

Any other matter arising from the process of offer and acceptance either as a
confirmation, clarification or change to the tender documents and which it is agreed
by the Parties becomes an obligation of the contract shall also be recorded here.

Any change or addition to the tender documents arising from the above agreement and recorded here shall
also be incorporated into the final draft of the Contract.
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By the duly authorised representatives signing this Schedule of Deviations, the
Employer and the Tenderer agree to and accept the foregoing Schedule of Deviations
as the only deviations from and amendments to the documents listed in the Tender
Data and addenda thereto as listed in the Tender Schedules, as well as any
confirmation, clarification or change to the terms of the offer agreed by the Tenderer
and the Employer during this process of offer and acceptance.

It is expressly agreed that no other matter whether in writing, oral communication or
implied during the period between the issue of the tender documents and the receipt
by the Tenderer of a completed signed copy of this Agreement shall have any
meaning or effect in the contract between the parties arising from this Agreement.

FOR THE TENDERER:
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Tenderer: (Name and address of organisation)...........ccccoevvvviiiiiiiee e,

Witness:
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FOR THE EMPLOYER
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Employer: (Name and address of organisation).........ccccceeveviviiiiiiiiiiiin e,

Witness:
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MBD 4

DECLARATION OF INTEREST

1. No bid will be accepted from persons in the service of the statex.

2. Any person, having a kinship with persons in the service of the state, including a blood relationship, may make an
offer or offers in terms of this invitation to bid. In view of possible allegations of favouritism, should the resulting
bid, or part thereof, be awarded to persons connected with or related to persons in service of the state, it is required
that the bidder or their authorised representative declare their position in relation to the evaluating/adjudicating
authority and/or take an oath declaring his/her interest.

3. Inorder to give effect to the above, the following questionnaire must be completed and submitted with
the bid.

3.1 FUITNAME: oo
3.2 Identity NUMDEr: oo
3.3 Company Registration NUMbEr: ...........ccocoviiiiiiiiiiieeee
3.4  TaxReference NUMbDEr: .......ccoiiiiiiiiiiii e

3.5 VAT Registration NUMbDer: ...

3.6 Are you presently in the service of the statex* YES /NO

3.6.1 If so, furnish particulars.

* MSCM Regulations: “in the service of the state” means to be —
(@) amember of -
(i) any municipal council;
(i) any provincial legislature; or
(i) the national Assembly or the national Council of provinces;

a member of the board of directors of any municipal entity;
an official of any municipality or municipal entity;
an employee of any national or provincial department, national or provincial public entity or constitutional institution within the

meaning of the Public Finance Management Act, 1999 (Act No.1 of 1999);
a member of the accounting authority of any national or provincial public entity; or
(f) an employee of Parliament or a provincial legislature.

=
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3.7 Have you been in the service of the state for the past YES /NO

twelve months?

3.7.1 If so, furnish particulars.

3.8 Do you, have any relationship (family, friend, other) with persons
in the service of the state and who may be involved with the
evaluation and or adjudication of this bid?

YES / NO

3.8.1 If so, furnish particulars.

3.9  Are you, aware of any relationship (family, friend, other) between
a bidder and any persons in the service of the state who may be
involved with the evaluation and or adjudication of this bid?

YES / NO
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3.9.1 If so, furnish particulars

3.10 Are any of the company’s directors, managers, principle YES /NO
shareholders or stakeholders in service of the state?

3.10.1 If so, furnish particulars.

3.11 Are any spouse, child or parent of the company’s directors, YES /NO
managers, principle shareholders or stakeholders in service

of the state?

3.11.1 If so, furnish particulars.

CERTIFICATION
[, THE UNDERSIGNED (NAME) ..o
CERTIFY THAT THE INFORMATION FURNISHED ON THIS DECLARATION FORM IS CORRECT.

| ACCEPT THAT THE MUNICIPALITY MAY ACT AGAINST ME SHOULD
THIS DECLARATION PROVE TO BE FALSE.

Signature Date




12

Position Name of Bidder

MBD 8

DECLARATION OF BIDDER’S PAST SUPPLY CHAIN MANAGEMENT PRACTICES
1 This Municipal Bidding Document must form part of all bids invited.

2 It serves as a declaration to be used by municipalities and municipal entities in ensuring that
when goods and services are being procured, all reasonable steps are taken to combat the
abuse of the supply chain management system.

3 The bid of any bidder may be rejected if that bidder, or any of its directors have:

a. abused the municipality’s / municipal entity’s supply chain management system or
committed any improper conduct in relation to such system;

b. been convicted for fraud or corruption during the past five years;

c. willfully neglected, reneged on or failed to comply with any government, municipal or
other public sector contract during the past five years; or

d. been listed in the Register for Tender Defaulters in terms of section 29 of the Prevention
and Combating of Corrupt Activities Act (No 12 of 2004).

4 In order to give effect to the above, the following questionnaire must be completed and
submitted with the bid.

Item Question Yes No
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4.1

Is the bidder or any of its directors listed on the National Treasury’s Database of Restricted
Suppliers as companies or persons prohibited from doing business with the public sector?

(Companies or persons who are listed on this Database were informed in
writing of this restriction by the Accounting Officer/Authority of the
institution that imposed the restriction after the audi alteram partem rule
was applied).

The Database of Restricted Suppliers now resides on the National
Treasury’s website(www.treasury.gov.za) and can be accessed by
clicking on its link at the bottom of the home page.

Yes

No

4.1.1

If so, furnish particulars:

4.2

Is the bidder or any of its directors listed on the Register for Tender Defaulters in terms
of section 29 of the Prevention and Combating of Corrupt Activities Act (No 12 of
2004)?

or Defaulters can be accessed on the National Treasury's website
(www.treasury.gov.za) by clicking on its link at the bottom of the home page.

Yes

No

4.21

If so, furnish particulars:

4.3

Was the bidder or any of its directors convicted by a court of law (including a court of
law outside the Republic of South Africa) for fraud or corruption during the past five
years?

Yes

No



http://www.treasury.gov.za/
http://www.treasury.gov.za/
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4.3.1 | If so, furnish particulars:

Question

4.4 |f its directors owe any municipal rates and taxes or municipal charges to | Yes No
the municipality / municipal entity, or to any other municipality /
municipal entity, that is in arrears for more than three months? [] []

4.4.1 | If so, furnish particulars:

4.5 Was any contract between the bidder and the municipality / municipal entity or any | Yes No
other organ of state terminated during the past five years on account of failure to
perform on or comply with the contract? D D

4.7.1 | If so, furnish particulars:

CERTIFICATION

[, THE UNDERSIGNED (FULL NAME) ...t
CERTIFY THAT THE INFORMATION FURNISHED ON THIS
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DECLARATION FORM TRUE AND CORRECT.

| ACCEPT THAT, IN ADDITION TO CANCELLATION OF A CONTRACT, ACTION MAY
BE TAKEN AGAINST ME SHOULD THIS DECLARATION PROVE TO BE FALSE.

Signature Date
Position Name of Bidder
MBD 9

CERTIFICATE OF INDEPENDENT BID DETERMINATION
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1 This Municipal Bidding Document (MBD) must form part of all bids? invited.

2 Section 4 (1) (b) (iii) of the Competition Act No. 89 of 1998, as amended, prohibits an
agreement between, or concerted practice by, firms, or a decision by an association of
firms, if it is between parties in a horizontal relationship and if it involves collusive bidding
(or bid rigging).2 Collusive bidding is a pe se prohibition meaning that it cannot be justified
under any grounds.

Municipal Supply Regulation 38 (1) prescribes that a supply chain management policy
must provide measures for the combating of abuse of the supply chain management
system, and must enable the accounting officer, among others, to:

a. take all reasonable steps to prevent such abuse;

b. reject the bid of any bidder if that bidder or any of its directors has abused the
supply chain management system of the municipality or municipal entity or has
committed any improper conduct in relation to such system; and

C. cancel a contract awarded to a person if the person committed any corrupt or
fraudulent act during the bidding process or the execution of the contract.

4 This MBD serves as a certificate of declaration that would be used by institutions to ensure
that, when bids are considered, reasonable steps are taken to prevent any form of bid-
rigging.

5 In order to give effect to the above, the attached Certificate of Bid Determination (MBD 9)

must be completed and submitted with the bid:
Includes price quotations, advertised competitive bids, limited bids and proposals.

Bid rigging (or collusive bidding) occurs when businesses, that would otherwise be expected to
compete, secretly conspire to raise prices or lower the quality of goods and / or services for
purchasers who wish to acquire goods and / or services through a bidding process. Bid rigging
is, therefore, an agreement between competitors not to compete.

MBD 9
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CERTIFICATE OF INDEPENDENT BID DETERMINATION

I, the undersigned, in submitting the accompanying bid:

(Bid Number and Description)

in response to the invitation for the bid made by:

(Name of Municipality / Municipal Entity)

do hereby make the following statements that | certify to be true and complete in every respect:

| certify, on behalf of: that:

(Name of Bidder)

1. | have read and | understand the contents of this Certificate;

2. | understand that the accompanying bid will be disqualified if this Certificate is found not
to be true and complete in every respect;

3. lam authorized by the bidder to sign this Certificate, and to submit the accompanying bid,
on behalf of the bidder;

4. Each person whose signature appears on the accompanying bid has been authorized by
the bidder to determine the terms of, and to sign, the bid, on behalf of the bidder;

5. For the purposes of this Certificate and the accompanying bid, | understand that the word
“competitor” shall include any individual or organization, other than the bidder, whether or
not affiliated with the bidder, who:

(a) has been requested to submit a bid in response to this bid invitation;

(b) could potentially submit a bid in response to this bid invitation, based on
their qualifications, abilities or experience; and

(© provides the same goods and services as the bidder and/or is in the same
line of business as the bidder

MBD 9

6. The bidder has arrived at the accompanying bid independently from, and without
consultation, communication, agreement or arrangement with any competitor. However
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8.
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communication between partners in a joint venture or consortium?® will not be construed

as collusive bidding.
In particular, without limiting the generality of paragraphs 6 above, there has been no
consultation, communication, agreement or arrangement with any competitor regarding:

(a) prices;

(b) geographical area where product or service will be rendered (market
allocation)

(©) methods, factors or formulas used to calculate prices;

(d) the intention or decision to submit or not to submit, a bid;

(e) the submission of a bid which does not meet the specifications and

conditions of the bid; or
) bidding with the intention not to win the bid.

In addition, there have been no consultations, communications, agreements or
arrangements with any competitor regarding the quality, quantity, specifications and
conditions or delivery particulars of the products or services to which this bid invitation
relates.

The terms of the accompanying bid have not been, and will not be, disclosed by the bidder,
directly or indirectly, to any competitor, prior to the date and time of the official bid opening
or of the awarding of the contract.

3 Joint venture or Consortium means an association of persons for the purpose of combining their expertise, property, capital, efforts, skill and

knowledge in an activity for the execution of a contract.

10.

MBD 9

| am aware that, in addition and without prejudice to any other remedy provided to
combat any restrictive practices related to bids and contracts, bids that are suspicious will
be reported to the Competition Commission for investigation and possible imposition of
administrative penalties in terms of section 59 of the Competition Act No 89 of 1998 and
or may be reported to the National Prosecuting Authority (NPA) for criminal investigation
and or may be restricted from conducting business with the public sector for a period not
exceeding ten (10) years in terms of the Prevention and Combating of Corrupt Activities
Act No 12 of 2004 or any other applicable legislation.

Position Name of Bidder
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